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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
BARBARA BOYLE WARNER and 
the STATE OF UTAH, by and 
through the Utah State 
Department of Social 
Services, 
vs. 
Plaintiff and 
Respondent, 
STERLING JAY WARNER, 
Defendant and 
Appellant. 
BRIEF OF RESPONDENT 
NATURE OF CASE 
Case No. 15607 
This is an action by the State of Utah, through the 
Utah State Department of Social Services for a Judgment against 
the Appellant, Sterling J. Warner, for the support of his minor 
child, Angela, as outlined by a Decree of Divorce. 
DISPOSITION IN LOWER COURT 
Respondent's Order to Show Cause was heard on the 
2nd day of November, 1977, at which time the Court entered a 
Judgment on behalf of the State of Utah by and through Utah 
State Department of Social Services against the Appellant, 
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Sterling Jay Warner, in the sum of $1,600.00 and reaffirmed 
the previous Divorce Decree requiring Appellant to pay 
the sum of $100.00 per month as ongoing child support. 
RELIEF SOUGHT ON APPEAL 
Appellant is seeking to have Respondent's Judgment 
reversed and the Order to Show Cause dismissed with prejudice 
or in the alternative, have the case remanded for an admin-
istrative hearing. 
STATE~IBNT OF FACTS 
On June 10, 1975, after a trial on the issues, a 
Decree of Divorce was granted to Barbara Sue Warner; said 
Decree of Divorce required Appellant to make child support 
payments in the sum of $100.00 per month for the support 
and maintenance of their minor child, Angela. On June 28, 
1976, Barbara Sue Warner executed an assignment, in favor 
of the State of Utah, to her rights under the Divorce 
Decree and in July of 1976, Barbara Sue Warner corrunenced 
receiving public assistance for the support of the minor 
child known as Angela. 
On August 2, 1977, the Department of Social Ser-
vices joined as a party in interest in this action and 
proceeded with an Order to Show Cause against Appellant, 
Sterling Jay Warner. Respondent's Order to Show Cause was 
an attempt to recover support based on the Divorce Decree 
- 2 -
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library. 
Machine-generated OCR, may contain errors.
for a period of sixteen (16) months in which the State 
of Utah provided support. The Order to Show Cause was 
served personally on the Defendant by the Tooele County 
Sheriff's Department on the 19th day of August, 1977, 
and was subsequently continued several times based upon 
conversations with Appellant's attorney. That at the 
Order to Show Cause hearing of November 2, 1977, Respon-
dent and Appellant, through their respective counsel, 
stipulated that under the Divorce Decree there was an 
accumulated arrearage of $1,600.00, and the District Court 
based on the stipulation and after having heard testimony 
and having received evidence entered a Judgment in the sum 
of $1,600.00 on behalf of the State of Utah. 
ARGUMENT 
POINT I 
THE STATE OF UTAH, THROUGH THE DEPARTMENT OF 
SOCIAL SERVICES IS ABLE TO ENTER THE ACTION AS 
A CO-PLAINTIFF AND PROCEED TO ENFORCE APPELLANT'S 
SUPPORT OBLIGATION BASED UPON A PRIOR DIVORCE 
DECREE. 
Utah Code Annotated 78-45-9 (1) states: 
"The obligee may enforce his right of support 
against the obligor and the State Department 
of Social Services may proceed pursuant to 
this act or any other applicable statute, either 
on its own behalf or on behalf of the obligee, 
to enforce the obligee's right of support against 
the ob ligor." 
- 3 -
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Utah Code Annotated 78-45b-3 (1) states: 
"In the event that assistance is furnished by 
the Department or in instances where the 
Department has contracted to collect support, 
the Department shall become trustee of any 
cause of action of the obligee or any minor 
child in that obligee's custody, to recover 
support due to that obligee from any person 
and may bring and maintain the action either in 
its own name or the name of the obligee." 
The Utah Supreme Court in Bartholomew v. Bartholomew, 
548 P.2d 238 (1976) at page 241, in referring to the above-
entitled sections, stated: 
"The policy in the law is and should be to 
simplify and expedite procedure and to avoid 
a multiplicity of lawsuits. The rights of 
children to support and the parential duty 
to provide it, supplemented by the State when 
necessary, give rise to a mutual interest in 
that problem, quite a part from any inter-
spousal rights in the divorce action. For 
the foregoing reasons, it was appropriate and 
justifiable for the State to join as an inter-
venor in this action." 
In Reeves v. Reeves, 556 P.2d 1267 (1976) and 
State Division of Family Services, et al., v. Clark, 554 P.2d 
1310 (1976) intervention by the State of Utah through the 
State Division of Family Services has apparently been approved 
by the Utah Supreme Court. Rule 19(a) of the Utah Rules 
of Civil Procedure provides: " . persons having a joint 
interest shall be made parties and be joined on the same 
side as plaintiffs or defendants." Under Utah Code Annotated 
78-45-9(1) and 78-45b-3(1) the State Department of Social 
Services is able to proceed on their own behalf or as a 
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trustee for the obligee, and this creates a joint interest 
in the action. 
Rule 24 of the Utah Rules of Civil Procedure under 
subsection (a) provides for intervention of right under 
subparagraph (2) "when the representation of the applicant's 
interest by existing parties is or may be inadequate and the 
applicant is or may be bound by judgment in the action; . . . " 
This would appear to be the situation where the State of Utah 
is attempting to obtain support money under a Divorce Decree. 
Also subsection (b) in regards to permissive intervention 
provides, "Upon timely application anyone may be permitted 
to intervene in an action: ... (2) when the applicant's 
claim or defense and a main action have a question of law or 
fact in common." It appears that the State of Utah and the 
former wife of the Respondent have a common question of law 
and fact. 
Appellant indicates that the State Department of 
Social Services is bound to proceed with an administrative 
hearing in every action. However, it appears that based 
upon Utah Code Annotated 78-45b-l et seq., the State has 
the option of proceeding judicially or administratively. 
This appears to be policy as found in Utah Code Annotated 
78-45b-l.l which states: 
"The State of Utah, exercising its police and 
sovereign power, declares that common law and 
statutory remedies pertaining to family de-
sertion and nonsupport of minor dependent 
- 5 -
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children shall be augmented by this act, which 
is directed to the real and personal property 
resources of the responsible parents. In order 
to render resources more immediately available 
to meet the needs of minor children, it is 
the legislative intent that the remedies herein 
provided are in addition to, and not in lieu, 
of existing law." (Emphasis added) 
The policy of allowing a choice is further sub-
stantiated under Utah Code Annotated 78-45b-4 as relied 
upon by the Respondent, wherein it states: 
"The Department mah issue a notice of support 
debt . . . " (Emp 1asis added) 
This would indicate that the Utah State Department of 
Social Services can proceed judicially or through an 
administrative proceeding. 
POINT II 
THE DEFENDANT RECEIVED DUE PROCESS &~D THE 
COURT'S JUDGMEHT AGAINS'.C THE DEFENDANT WAS 
BASED UPON SUFFICIENT EVIDENCE. 
Appellant argues he was denied due process of law 
because the Utah State Department of Social Services did 
not proceed with an administrative proceeding. Respon-
dent also contends that he was attempting to change the 
arrearage amount and amend the Court Order through an 
administrative proceeding. 
In regard to due process, Defendant was present 
with his attorney at the Order to Show Cause hearing, 
after having been personally served, and entered testimony 
and evidence before a court of competent jurisdiction. The 
general statement regarding due process is found in 62 ArnJur 
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2d Process Section 3 p.785 which states: 
"The constitutional guarantee of due process 
of law means notice and opportunity to be 
heard and to defend before a competent 
tribunal vested with jurisdiction of the 
subject matter of the cause; . 11 
The Utah Supreme Court in Entre Nous Club v. Toronto, 
4 Utah 2d 98, 287 P.2d 670 (1955) p. 72 in defining due 
process quoted from Chamber of Commerce v. Federal Trade 
Commission, 8 Cir., 13 Fed. 2d 673, 683, and stated: 
"In respect to hearings before administrative 
bodies (as well as judicial tribunals) those 
elements include (1) a reasonable time and 
place for hearing where interested parties may 
attend with reasonable effort . . . ; (2) 
reasonable notice to interested parties . . . ; 
(3) a reasonable opportunity for presentation 
of such evidence and argument as are appropriate 
to the proceeding . . . . 11 
It is clear from the case at hand that the Order 
to Show Cause hearing was held at a reasonable time and 
place, the interested parties were present, they had the 
opportunity to be present, and were notified of said hearing 
and had a reasonable opportunity to present such evidence 
and argument as was appropriate, and in fact did present 
testimony and evidence. 
Appellant indicates that his former wife's action 
may have justified some type of modification regarding 
the support arrearage which had accrued. However, the Utah 
Supreme Court in French v. Johnson, 16 Utah 2d 360, 401 P.2d 
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315 (1965) stated at page 316: 
"Secondly, a decree awarding child support 
payments cannot be avoided by parents' 
conduct or agreement. Support decrees are 
awarded and protected by the State for its 
interest in children and severed marriages." 
Appellant indicates that the administrative 
proceeding may be able to amend the support arrearage; 
however, under Utah Code Annotated, 78-45b-20, CONFLICT 
OF ORDERS: 
"If any order pursuant to this act is or 
becomes, in conflict with any order of 
court of competent jurisdiction , to the 
extent of such conflict, the court order 
shall govern." 
CONCLUSION 
Appellant was not denied due process of law and 
the trial court was correct in entering Judgment on behalf 
of the Respondent in the sum of $1,600.00. Respondent 
submits that the Judgment of the District Court should 
be affirmed, and that Respondent should be awarded the 
costs of this action herein incurred. 
DATED this ~ day of June, 1978. 
Respectfully submitted, 
R. PAUL VAl1 DAM 
Salt Lake County Attorney 
.7 
_./'\- (--..- -
GERALD M. to~DER 
Deputy County Attorney 
.:--
Attorneys for Plaintiff 
and Respondent 
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SERVED the foregoing Brief of Respondent by 
personally delivering two copies hereof to the office of 
Arthur J. Ritter, 414 Walker Bank Bldg., Salt Lake City, 
Utah 84111, and two copies to the office of Robert Nielson, 
1305 J. C. Penney Bldg., Salt Lake City, Utah 84101, 
this 5th day of June, 1978. 
Deputy County Attorney 
- 9 -
Sponsored by the S.J. Quinney Law Library. Funding for digitization provided by the Institute of Museum and Library Services 
Library Services and Technology Act, administered by the Utah State Library. 
Machine-generated OCR, may contain errors.
